
Does there exist an ‘internal forum’ solution for the divorced and remarried? 

The situation of the many people in our congregations in irregular unions is a cause of great pastoral 

concern to priests, deacons and others involved in the care of souls in our parishes. In their at times 

diverse approaches to this increasingly common phenomenon, they display admirable compassion 

and are motivated by a desire to treat the individuals concerned with sensitivity, tenderness and 

mercy after the example of our Saviour. 

In this paper I wish to deal specifically with the case of the divorced and remarried who have not had 

recourse to the ecclesiastical tribunals petitioning a decree of nullity of their previous union. 

When the plight of these individuals is raised at clergy meetings, it is not infrequent that priest or 

deacon colleagues manifest a diversity of ‘pastoral approaches’ to those who find themselves in an 

irregular marital situation which, objectively, prevents them from receiving Holy Communion. Three 

approaches appear to be being practised: 

 Advise the persons concerned that they may not receive Holy Communion unless 

o They agree to live with their partner as brother and sister, and then only to receive 

in a place where scandal would not be caused by their receiving; 

o They first apply for a decree of nullity of their previous marriage and then proceed 

to convalidation (where this is required) of the present union. 

 Propose an ‘internal forum’ solution whereby, after consultation with a confessor, it is left 

up to the person concerned to judge the validity of their previous marriage which they feel 

they cannot impugn before the ecclesiastical court and thus to make up their own minds as 

to whether or not they can receive Holy Communion in good conscience. 

 Turn a blind eye to the situation. 

Such a divergence of practice inevitably contributes to confusion amongst clergy and faithful alike. 

This paper is intended to set out the options available and to suggest correct and uniform pastoral 

approaches which are fully in keeping with the Code of Canon Law and the Church’s understanding 

of marriage and Eucharist. 

The unhelpful canonist! 
Often canon law is seen to be the problem and the canon lawyer as the unpastoral one. After all, 

didn’t Our Lord come to free us from subservience to laws? When – precisely – a lawyer, a Pharisee, 

asked him which was the greatest commandment, the Lord replied: 

“You shall love the Lord your God with all your heart, and with all your soul, and 

with all your mind. This is the great and first commandment. And a second is like it, 

You shall love your neighbour as yourself. On these two commandments depend all 

the law and the prophets.” (Mt 22:37-40) 

Do (canon) lawyers not need to hear these words as a rebuke to their legalistic approach to the 

pastoral question of a love between two people that is deep but which cannot be ratified before the 

Church? 

Our Lord did not abolish the law. He said that the law depends on the “Greatest Commandment” of 

love of God and neighbour. He further said: 
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“Think not that I have come to abolish the law and the prophets; I have come not to 

abolish them but to fulfil them. For truly, I say to you, till heaven and earth pass 

away, not an iota, not a dot, will pass from the law until all is accomplished. 

Whoever then relaxes one of the least of these commandments and teaches men 

so, shall be called least in the kingdom of heaven; but he who does them and 

teaches them shall be called great in the kingdom of heaven.” (Mt 5:17-19) 

So, a canonical solution to the case of the divorced and remarried needs to be appreciated as a truly 

pastoral solution. As a canonist I would hope to persuade non-canonists that this is in fact the case. 

Canon law and salvation 
Almost every priest or deacon knows that the final canon of the Code of Canon Law (Can. 1752) – 

which happens to deal with the case of transfer of parish priests – says that the salvation of souls, 

which must always be the supreme law in the Church, is to be kept before one’s eyes.1 Can. 1752 also 

states that canonical equity is to be observed. 

What does this notion of equity consist of? 

In the Preface to the Code, we read that among the guiding principles for the reform of the Code of 

Canon Law was the following: 

To foster the pastoral care of souls as much as possible, the new law, besides the 

virtue of justice, is to take cognizance of charity, temperance, humaneness and 

moderation, whereby equity is to be pursued not only in the application of the laws 

by pastors of souls but also in the legislation itself. Hence unduly rigid norms are to 

be set aside and rather recourse is to be taken to exhortations and persuasions 

where there is no need of a strict observance of the law on account of the public 

good and general ecclesiastical discipline.2 

Towards the conclusion of the Preface, we read: 

Since (the law of the Church) is fully pervaded by charity, equity, humanity and a 

true Christian spirit, it attempts to correspond to the divinely given external and 

internal characteristics of the Church. It also seeks to take cognizance of the 

conditions and needs of the contemporary world. But if on account of the 

excessively swift changes in contemporary human society certain elements of the 

new law become less perfect and require a new review, the Church is endowed with 

such a wealth of resources that, not unlike prior centuries, it will be able to 

undertake the task of renewing the laws of its life.3 

The Supreme Legislator has wanted the Code to be imbued with the law of love. The law of the 

Church is a human law insofar as it is a law for human beings. In 1973 Pope Paul VI addressed the 

                                                           
1
 All quotations from the Code of Canon Law are from the Code of Canon Law, Latin-English Edition, New 

English Translation published by the Canon Law Society of America (1999) (hereafter referred to as CIC(CLSA)). 
2
 Code of Canon Law, Preface, CIC(CLSA) p. xxxvi. 

3
 Code of Canon Law, Preface, CIC(CLSA) p. xliii. 
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auditors of the Roman Rota on The Pastoral Nature of Church Law and Canonical Equity.4 In his 

allocution the Holy Father said that Canon law is “the law of a society that is indeed visible but also 

supernatural; a society which is built up through the word and the sacraments, and whose objective 

is to lead people to eternal salvation... By its very nature, then, canon law is pastoral.”5 

The Church is the sacrament of Jesus Christ, the Word Incarnate. It is the Mystical Body of Christ, 

with hierarchical structures which make it a visible assembly. It is also a spiritual community. It is 

“one complex reality comprising a human and a divine element”, with a likeness toward the mystery 

of the Incarnate Word.6 “Law undertakes to structuralise and organise this organic reality, which 

‘requires a juridical form and at the same time is animated by charity’ (LG, preliminary explanatory 

note, no. 2). Where law and charity are essentially united, they cannot be in opposition.”7 The 

Church, through her laws, perpetuates the manifestation of Christ’s love and mercy towards and in 

the world. 

The 13th century author Cardinal Henricus of Sugusio, known also as Hostiensis, defined canonical 

equity as iustitia dulcore misericordiae temperate, “justice tempered with the sweetness of mercy.” 

It is a guard against excessive rigidity on the one hand, and laxity on the other. 

Sometimes the law is silent on a matter. Canonical equity can be applied to such cases to reach a 

solution that is truly just. But it cannot be used to reinterpret an already-existing law. Where there is 

an ecclesiastical law, or perforce a divine natural law, that applies to a particular situation, equity is 

already present within that law. Whether the law be strictly ecclesiastical or natural/divine, the 

application of equity cannot result in the derogation from that law. Rather, the qualities of benignity, 

charity and mercy are inherent in the law, and it would be uncharitable and unmerciful to derogate 

from its application. 

With a correct understanding of the love and mercy that is contained within in the law, there is less 

of a risk of discerning – or creating – a tension between law and mercy, between law and Gospel. As 

Marzoa says in his commentary on Can. 1752: 

“When the order is given to apply the law with equity to a person, he is not being 

invited to depart from canon law but rather to keep in mind an inescapable element, 

namely, that ‘the matter of justice’ is precisely ‘the matter of canon law.’… Justice 

must not be contrasted with kindness and mercy in order to obtain an equitable or 

fair result… It must be understood in the sense that this equitable saturation is 

inherent in the justice in the Church. Ecclesial justice contains at its very centre the 

notion of equity, and when such a notion is removed from the concept, justice itself 

crumbles.”8 

                                                           
4
 English translation in William Woestman OMI, Papal Allocutions to the Roman Rota, Faculty of Canon Law, St 

Paul University, Ottawa (1994) (hereafter referred to as Papal Allocutions). 
5
 Pope Paul VI, Allocution to the Roman Rota, 8

th
 February 1973, Papal Allocutions, p. 116 

6
 Lumen Gentium n. 8 

7
 Pope Paul VI, Allocution to the Roman Rota, 8

th
 February 1973, Papal Allocutions, p. 117 

8
 Ángel Marzoa, commentary on Can. 1752 in Exegetical Commentary on the Code of Canon Law, ed. Ángel 

Marzoa, Jorge Miras, Rafael Rodríguez-Ocaña, Wilsonn & Lafleur, Montreal (2004), Vol VI/2, p. 2143 
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Another concept that is sometimes invoked for a supposed resolution of marriage cases is epikeia. 

For an excellent treatment of this question I would refer the reader to an article by Fr Angel 

Rodríguez Luño of the Pontifical University of the Holy Cross, Rome, in L’Osservatore Romano 

Weekly Edition in English, 9th February 2000 entitled Can epikeia be used in the pastoral care of the 

divorced and remarried faithful?9 Epikeia is not a mitigatio iuris – a gesture of leniency in the face of 

an apparently strict law – or a departure from true justice. Epikeia is a directing of the law where it is 

defective because of its universality. Luño writes: 

“A well-formed person not only knows what kinds of behaviour are commanded or 

forbidden, but also understands why. Now, since the law is expressed in universal 

terms, something can occur that, despite appearances, does not fall under the 

universal norm… Whenever the universal lawgiver has overlooked some 

circumstance and missed the mark because he was speaking in general, it becomes 

necessary to guide the application of the law and to consider as prescribed what the 

lawgiver himself would say if he were present and would have included in the law if 

he could have known the case in question… Epikeia is not something that can be 

invoked out of kindness, and it has nothing to do with the principle of tolerance, but, 

when the case requires it, it becomes the rule that must be necessarily followed.” 

Epikeia is, therefore, “the perfection and completion of justice.” 

As we shall see, the universal law concerning the admission of the divorced and remarried to Holy 

Communion is not deficient in any way. It is perfectly concrete and clear and applicable to individual 

cases. 

The law 
The relevant laws concerning marriage are the following: 

Can. 1060 Marriage possesses the favour of law; therefore, in a case of doubt, the 

validity of a marriage must be upheld until the contrary is proven. 

Therefore, someone who is in a second union but has not had the invalidity of a previous union 

declared by the ecclesiastical tribunal is presumed to be living with someone who is not his/her 

spouse. Because the first union must be presumed to be valid, the second union must be presumed 

to be invalid. 

It is on the basis of this presumption that the following canon has force: 

Can. 1085 §1. A person bound by the bond of a prior marriage, even if it was not 

consummated, invalidly attempts marriage. 

§2. Even if the prior marriage is invalid or dissolved for any reason, it is not on that 

account permitted to contract another before the nullity or dissolution of the prior 

marriage is established legitimately and certainly. 

                                                           
9
 Hereafter referred to as Luño. 
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A declaration of nullity does not change the status of the ‘marriage’. It declares that an invalid 

marriage is null and that it was null from the moment of its celebration. It is the declarations of the 

ecclesiastical tribunals (with the necessary two conforming sentences) that establishes in a 

legitimate manner the nullity of the prior marriage. It is from the moment that two conforming 

sentences of nullity are delivered and the sentences published that the necessary certainty 

concerning the nullity of a particular marriage is arrived at. A decision taken in conscience, or in an 

‘internal forum’, is not a legitimate manner of establishing the nullity of the marriage. (The question 

of dissolution does not concern this paper.) 

In his Apostolic Exhortation Familiaris Consortio, Pope John Paul II wrote about those who are 

divorced and remarried. The love and mercy referred to earlier are clearly apparent in the Pope’s 

approach to this problem: 

The Church, which was set up to lead to salvation all people and especially the 

baptized, cannot abandon to their own devices those who have been previously 

bound by sacramental marriage and who have attempted a second marriage. The 

Church will therefore make untiring efforts to put at their disposal her means of 

salvation.10 

After expressing in this manner the Church’s concern for her members in second marriages, the 

Pope speaks of discernment of the different situations: 

Pastors must know that, for the sake of truth, they are obliged to exercise careful 

discernment of situations. There is in fact a difference between those who have 

sincerely tried to save their first marriage and have been unjustly abandoned, and 

those who through their own grave fault have destroyed a canonically valid 

marriage. Finally, there are those who have entered into a second union for the sake 

of the children's upbringing, and who are sometimes subjectively certain in 

conscience that their previous and irreparably destroyed marriage had never been 

valid.11 

It will be noticed that reference is specifically made to those who are subjectively certain that a 

previous union was not, in fact, a valid union. These are precisely the circumstances in which some 

clergy seek to apply an ‘internal forum’ solution. Firstly, the Holy Father encourages pastors to seek 

to ensure that such people are as fully involved as possible in the life of the Church: 

I earnestly call upon pastors and the whole community of the faithful to help the 

divorced, and with solicitous care to make sure that they do not consider themselves 

as separated from the Church, for as baptized persons they can, and indeed must, 

share in her life. They should be encouraged to listen to the word of God, to attend 

the Sacrifice of the Mass, to persevere in prayer, to contribute to works of charity 

and to community efforts in favour of justice, to bring up their children in the 

Christian faith, to cultivate the spirit and practice of penance and thus implore, day 

                                                           
10

 FC 84 
11

 Ibid. 
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by day, God's grace. Let the Church pray for them, encourage them and show herself 

a merciful mother, and thus sustain them in faith and hope.12 

But concerning their admission to the sacraments, the Holy Father is clear: 

However, the Church reaffirms her practice, which is based upon Sacred Scripture, 

of not admitting to Eucharistic Communion divorced persons who have remarried. 

They are unable to be admitted thereto from the fact that their state and condition 

of life objectively contradict that union of love between Christ and the Church which 

is signified and effected by the Eucharist.13 

He further points out the pastoral reasons for such exclusion: 

Besides this, there is another special pastoral reason: if these people were admitted 

to the Eucharist, the faithful would be led into error and confusion regarding the 

Church's teaching about the indissolubility of marriage.14 

A possible way forward is proposed: 

Reconciliation in the sacrament of Penance which would open the way to the 

Eucharist, can only be granted to those who, repenting of having broken the sign of 

the Covenant and of fidelity to Christ, are sincerely ready to undertake a way of life 

that is no longer in contradiction to the indissolubility of marriage. This means, in 

practice, that when, for serious reasons, such as for example the children's 

upbringing, a man and a woman cannot satisfy the obligation to separate, they take 

on themselves the duty to live in complete continence, that is, by abstinence from 

the acts proper to married couples.15 

This solution, commonly known as the ‘brother and sister solution’, is in fact what the Church truly 

considers as the ‘internal forum solution.’ Having had recourse to the internal sacramental forum 

and being resolved, with the help of God’s grace, to live in continence, those concerned may then be 

admitted to Holy Communion. 

The law concerning non-admission to the Eucharist is as follows: 

Can. 915 Those who have been excommunicated or interdicted after the imposition 

or declaration of the penalty and others obstinately persevering in manifest grave 

sin are not to be admitted to holy communion. 

The Pontifical Council for the Interpretation of Legislative Texts (PCILT) addressed this canon and its 

application to the divorced and remarried in the form of a declaration on 24th June 2000.16 The 

Pontifical Council reminds readers that the application of this canon to the divorced and remarried is 

                                                           
12

 Ibid. 
13

 Ibid. 
14

 Ibid. 
15

 Ibid. 
16

 Available at 
http://www.vatican.va/roman_curia/pontifical_councils/intrptxt/documents/rc_pc_intrptxt_doc_20000706_d
eclaration_en.html and appended to this paper. 
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sustained in Familiaris Consortio n. 84 as we have seen, and also refers to the Catechism of the 

Catholic Church n.1650 in which it is affirmed: 

Today there are numerous Catholics in many countries who have recourse to civil 

divorce and contract new civil unions. In fidelity to the words of Jesus Christ - 

"Whoever divorces his wife and marries another, commits adultery against her; and 

if she divorces her husband and marries another, she commits adultery" (Mk 10:11-

12) – the Church maintains that a new union cannot be recognized as valid, if the 

first marriage was. If the divorced are remarried civilly, they find themselves in a 

situation that objectively contravenes God's law. Consequently, they cannot receive 

Eucharistic communion as long as this situation persists. For the same reason, they 

cannot exercise certain ecclesial responsibilities. Reconciliation through the 

sacrament of Penance can be granted only to those who have repented for having 

violated the sign of the covenant and of fidelity to Christ, and who are committed to 

living in complete continence. 

The Pontifical Council also refers to the Congregation for the Doctrine of the Faith’s 1994 Letter to 

the Bishops of the Catholic Church concerning the Reception of Holy Communion by the Divorced and 

Remarried Members of the Faithful.17 The CDF makes specific reference to the so-called ‘internal 

forum solution’: 

In some places, it has also been proposed that in order objectively to examine their 

actual situation, the divorced and remarried would have to consult a prudent and 

expert priest. This priest, however, would have to respect their eventual decision to 

approach Holy Communion, without this implying an official authorisation. In these 

and similar cases it would be a matter of a tolerant and benevolent pastoral solution 

in order to do justice to the different situations of the divorced and remarried.18 

With respect to this and other pastoral proposals, the Congregation reminds the Bishops to whom 

the letter is addressed that 

In fidelity to the words of Jesus Christ, the Church affirms that a new union cannot 

be recognised as valid if the preceding marriage was valid. If the divorced are 

remarried civilly, they find themselves in a situation that objectively contravenes 

God's law. Consequently, they cannot receive Holy Communion as long as this 

situation persists.19 

With our previous comments regarding equity in mind, it is important that the CDF recalls the 

following: 

This norm is not at all a punishment or a discrimination against the divorced and 

remarried, but rather expresses an objective situation that of itself renders 

                                                           
17

 Annus internationalis Familiae available at 

http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_14091994_rec-holy-

comm-by-divorced_en.html 
18

 Annus internationalis Familiae n.3 
19

 Annus internationalis Familiae n.4 
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impossible the reception of Holy Communion: "They are unable to be admitted 

thereto from the fact that their state and condition of life objectively contradict that 

union of love between Christ and his Church which is signified and effected by the 

Eucharist. Besides this, there is another special pastoral reason: if these people were 

admitted to the Eucharist, the faithful would be led into error and confusion 

regarding the Church's teaching about the indissolubility of marriage"(FC 84).20 

The acceptable internal forum solution, referred to earlier in this paper and quoted from Familiaris 

Consortio n. 84, is again proposed: 

The faithful who persist in such a situation may receive Holy Communion only after 

obtaining sacramental absolution, which may be given only “to those who, repenting 

of having broken the sign of the Covenant and of fidelity to Christ, are sincerely 

ready to undertake a way of life that is no longer in contradiction to the 

indissolubility of marriage. This means, in practice, that when for serious reasons, 

for example, for the children's upbringing, a man and a woman cannot satisfy the 

obligation to separate, they ‘take on themselves the duty to live in complete 

continence, that is, by abstinence from the acts proper to married couples’”(FC 84). 

In such a case they may receive Holy Communion as long as they respect the 

obligation to avoid giving scandal.21 

The manner of avoiding scandal is that, living as brother and sister, they receive Holy Communion in 

a place where the fact of their divorce and civil remarriage is not commonly known. 

Far from pastors being permitted to counsel a recourse to private conscience, the CDF’s letter states: 

Members of the faithful who live together as husband and wife with persons other 

than their legitimate spouses may not receive Holy Communion. Should they judge it 

possible to do so, pastors and confessors, given the gravity of the matter and the 

spiritual good of these persons (Cf. 1 Cor 11:27-29) as well as the common good of 

the Church, have the serious duty to admonish them that such a judgment of 

conscience openly contradicts the Church's teaching. Pastors in their teaching must 

also remind the faithful entrusted to their care of this doctrine.22 

The CDF reminds all concerned that marriage is not a private matter but public and therefore 

conscience cannot be the ultimate judge concerning its validity: 

The mistaken conviction of a divorced and remarried person that he may receive 

Holy Communion normally presupposes that personal conscience is considered in 

the final analysis to be able, on the basis of one's own convictions, to come to a 

decision about the existence or absence of a previous marriage and the value of the 

new union. However, such a position is inadmissible. Marriage, in fact, because it is 

both the image of the spousal relationship between Christ and his Church as well as 

                                                           
20

 Ibid. 
21

 Ibid. 
22

 Annus internationalis Familiae n.6 
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the fundamental core and an important factor in the life of civil society, is essentially 

a public reality.23 

The CDF’s letter finally reiterates that pastors must advise the divorced and remarried who wish to 

be admitted to the sacraments that the alleged nullity of their previous bond of marriage must first 

be proven in the external forum: 

In inviting pastors to distinguish carefully the various situations of the divorced and 

remarried, the Exhortation Familiaris Consortio recalls the case of those who are 

subjectively certain in conscience that their previous marriage, irreparably broken, 

had never been valid. (Cf. FC 84) It must be discerned with certainty by means of the 

external forum established by the Church whether there is objectively such a nullity 

of marriage.24 

The external forum established by the Church is, of course, located in the system of ecclesiastical 

tribunals and it is the exclusive competence of these ecclesiastical tribunals to examine the validity 

of the marriages of Catholics and to determine whether or not they are null. 

It should be noted that the letter Annus internationalis Familiae refers many times to the Church’s 

pastoral solicitude for those who are in these so-called irregular marital situations. Quotations in this 

paper have, of necessity, been selective to place in relief the disciplinary norms. 

The 2000 declaration of the PCILT referred to earlier gives an explanation of how those who are in 

irregular marital situations are amongst those described in Can. 915 as others obstinately 

persevering in manifest grave sin. 

 Obstinacy 

According to the declaration 

obstinate persistence … means the existence of an objective situation of sin that 

endures in time and which the will of the individual member of the faithful does not 

bring to an end, no other requirements (attitude of defiance, prior warning, etc.) 

being necessary to establish the fundamental gravity of the situation in the Church. 

 Grave sin 

This refers to the objective gravity of the situation, in this case living together as man and wife with a 

person to whom one is not lawfully married. Objectively, it is the state of adultery or fornication. It is 

not a question of judging the person’s subjective imputability. 

 Manifest 

The state of such persons is externally verifiable. Whether or not it is known widely in the 

community does not determine whether their situation is manifest or occult. The fact that it can be 
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 Annus internationalis Familiae n.7 
24

 Annus internationalis Familiae n.9 
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shown in the external forum that they are not lawfully married is sufficient to render the situation 

‘manifest’. 

The divorced and remarried who for serious motives (e.g. the upbringing of children) could not 

separate but who assume 

“the task of living in full continence, that is abstaining from the acts proper to 

spouses” (FC 84) and who on the basis of that intention have received the sacrament 

of Penance … (and) are not living more uxorio 

would not be considered to be within the situation of serious habitual sin. But, 

Given that the fact that these faithful are not living more uxorio is per se occult, 

while their condition as persons who are divorced and remarried is per se manifest, 

they will be able to receive Eucharistic Communion only remoto scandalo. 

The phrase ‘remoto scandalo’ indicates the need to remove all possibility of scandal. This would 

entail them receiving Communion at a church where their situation as divorced and remarried is not 

publicly known. 

The PCILT declaration states that this ecclesiastical law is derived from divine law and that the 

Church therefore cannot introduce a change in this legislation. As well as the Lord’s teaching that 

"Whoever divorces his wife and marries another, commits adultery against her; and if she divorces 

her husband and marries another, she commits adultery" (Mk 10:11-12), 

The scriptural text on which the ecclesial tradition has always relied is that of St. 

Paul: "This means that whoever eats the bread or drinks the cup of the Lord 

unworthily sins against the body and blood of the Lord. A man should examine 

himself first and only then should he eat of the bread and drink of the cup. He who 

eats and drinks without recognizing the body eats and drinks a judgment on 

himself."25 

Modus procedendi 
The PCILT declaration states with great prudence: 

Naturally, pastoral prudence would strongly suggest the avoidance of instances of 

public denial of Holy Communion. Pastors must strive to explain to the concerned 

faithful the true ecclesial sense of the norm, in such a way that they would be able 

to understand it or at least respect it. In those situations, however, in which these 

precautionary measures have not had their effect or in which they were not 

possible, the minister of Communion must refuse to distribute it to those who are 

publicly unworthy. They are to do this with extreme charity, and are to look for the 

opportune moment to explain the reasons that required the refusal. They must, 

however, do this with firmness, conscious of the value that such signs of strength 

have for the good of the Church and of souls. 

                                                           
25

 Cf. Council of Trent, Decree on the Sacrament of the Eucharist, DH 1646-1647, 1661 
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It would seem, then, that the pastor should not, in the first instance, deny Holy Communion. He 

should seek an opportunity to discuss the matter with the person. In this discussion, he should seek 

further information about the person’s concrete situation. If the facts of an irregular union are 

verified, the pastor might then wish to explain the options that are open to the person: Confession 

followed by the ‘brother and sister’ solution with reception of Holy Communion remoto scandalo; 

recourse to the ecclesiastical tribunals. He would then need to explain that, if the ‘brother and sister’ 

option is not viable, until a declaration of nullity of the previous marriage is obtained and the new 

marriage validated, admission to communion will not be possible. The opportunity should be taken 

to encourage the person to avail him/herself of the means of salvation offered by the Church in 

accordance with the suggestions of Pope John Paul II in Familiaris Consortio. 

Should the person still present him/herself for Communion, the minister would be under an 

obligation to deny admission to the sacrament and he should seek a further opportunity to talk 

through the matter with the person concerned. 

According to the declaration  

The discernment of cases in which the faithful who find themselves in the described 

condition are to be excluded from Eucharistic Communion is the responsibility of the 

Priest who is responsible for the community. They are to give precise instructions to 

the deacon or to any extraordinary minister regarding the mode of acting in 

concrete situations. 

It should be noted that the approval of a higher authority such as a local Ordinary or diocesan Bishop 

is not required. It is for the pastor (or his equivalent) to investigate the matter and it is his 

responsibility to ensure that the law is correctly applied. 

Finally, the PCILT reminds us that 

no ecclesiastical authority may dispense the minister of Holy Communion from this 

obligation in any case, nor may he emanate directives that contradict it. 

Therefore if a priest, deacon or other (ordinary or extraordinary) minister of Holy Communion were 

to be instructed by a higher authority (local Ordinary, diocesan Bishop, parish priest) to desist from 

denying Holy Communion to a person in this or a similar situation, such an instruction would be 

contra legem and the pastor/minister concerned would not be bound to follow such an instruction. 

On the contrary he/she would be bound to ignore it since, as the PCILT says, this law is founded on 

divine law. 

The services of the tribunal 
In his allocution to the Roman Rota on 28th January 2006,26 Pope Benedict recalled: 

The canonical proceedings for the nullity of marriage are essentially a means of 

ascertaining the truth about the conjugal bond. Thus, their constitutive aim is not to 
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 Available at http://www.vatican.va/holy_father/benedict_xvi/speeches/2006/january/documents/hf_ben-
xvi_spe_20060128_roman-rota_en.html 
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complicate the life of the faithful uselessly, nor far less to exacerbate their litigation, 

but rather to render a service to the truth. 

The Holy Father therefore locates the services of the tribunal in the sphere of service: service to 

those who have recourse to the tribunal and service to the truth. The personnel of the ecclesiastical 

tribunals are motivated by a desire to help the faithful. They know that the reason for a petition for 

a declaration of nullity is normally motivated by the desire to be (re-)admitted to the sacramental 

life of the Church. They will be guided by the search for truth. They will not raise unnecessary 

obstacles. Whilst abiding by the procedural norms to ensure the validity of the proceedings, they 

know that their purpose is to establish – with moral certainty – the truth of the status of the person 

who has approached them. I think I can speak for most judges in saying that it gives one great 

satisfaction to be able to arrive with moral certainty at the conclusion that a marriage is null. One 

knows, then, that the petitioner will be able to have full access once again to the sacraments. On the 

other hand, if the evidence is not sufficient to lead them to the required moral certainty, judges have 

no option but to declare the nullity of the marriage not proven. 

Pope Benedict emphasises the need for the tribunal system to ensure the objectivity that would be 

difficult – if not impossible – to achieve by a declaration based on the conscience of the individual 

him/herself: 

The purpose of the proceedings is the declaration of the truth by an impartial third 

party, after the parties have been given equal opportunities to support their 

arguments and proof with adequate room for discussion. This exchange of opinions 

is normally necessary if the judge is to discover the truth, and consequently, to give 

the case a just verdict. Every system of trial must therefore endeavour to guarantee 

the objectivity, speed and efficacy of the judges' decisions. 

The Pope also reminds the auditors of the Rota that marriage is a good that concerns not just the 

parties involved but the whole ecclesial community and must therefore be judged by experts who 

can ensure the protection of the common good: 

Indeed, trials may also revolve around matters whose settlement is beyond the 

competence of the parties involved since they concern the rights of the entire 

Ecclesial Community. The process of declaring the nullity of a marriage fits precisely 

into this context: in fact, in its twofold natural and sacramental dimension, marriage 

is not a good that spouses can dispose of nor, given its social and public nature, can 

any kind of self-declaration be conjectured. 

Marriage is not purely the concern of the parties concerned. Neither one nor the other nor, indeed, 

both of the parties by mutual agreement may declare their marriage null. 

Those who might be tempted to propose a solution which would avoid recourse to the tribunal 

system would do well to consider the words of Pope John Paul II in his allocution to the auditors of 

the Roman Rota on 10th February 1995: 27 
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Whoever would presume to transgress the legislative provisions concerning the 

declaration of marital nullity would (…) put himself outside, and indeed in a position 

antithetical to the Church’s authentic magisterium and to canonical legislation 

itself—a unifying and in some ways irreplaceable element for the unity of the 

Church. This principle applies to whatever involves not only substantive law, but also 

procedural legislation. This fact must be kept in mind in concrete cases and care 

should be taken to avoid answers and solutions “in foro interno,” as it were, to 

situations that are perhaps difficult but which can be dealt with and resolved only by 

respecting the canonical norms in force. This must be kept in mind particularly by 

pastors who may be tempted to distance themselves in substance from the 

established and approved procedures of the Code. Everyone should be reminded of 

the principle that, although the diocesan bishop has been granted the faculty to 

dispense, under specific conditions, from disciplinary laws, he is not permitted 

however to dispense “from procedural laws” (CIC, c. 87, §1). 

Alleged inability to prove invalidity 
The so-called ‘internal forum solution’ is sometimes said to be applicable when a person is morally 

certain that his/her marriage is invalid but is unable to prove this before an ecclesiastical tribunal. 

However, as Luño says in the previously cited article: 

If (the parties’) subjective conviction about the nullity of their first marriage is well 

founded, there seems to be no reason why the parties and the defence cannot 

convey that to the judges… It is one thing to know an internal fact (a possible defect 

of consent, for example) and another to be able to determine it juridically. Pius XII’s 

warning still rings true: “As for declarations of marital nullity… who does not know 

that human hearts are, in many cases, all but too inclined … to try to free themselves 

from a conjugal bond already contracted?” (Address to the Roman Rota, 3rd October 

1941, n.2) 

Luño continues his argument against the ‘internal forum’ solution: 

That granting the interested parties a sort of faculty of self-declaration of nullity is a 

juridically and morally unacceptable proposal is in some way highlighted by the fact 

that these recent proposals in favour of the “good faith” case require the 

intervention – according to some – of an expert priest and – according to others – of 

a special diocesan office of a pastoral nature. It is hard to understand, then, how a 

priest or a diocesan office could arrive at a veritas rei which, on the other hand, 

could not be reached by a tribunal of the same diocese or a tribunal of the Holy See. 

All this makes one think that we are dealing with a well-intentioned attempt to solve 

a difficult problem by skirting the current law of the Church. 

If a party is ‘subjectively certain in conscience that their previous and irreparably destroyed marriage 

had never been valid’28 he/she should approach the ecclesiastical tribunal. Many pastors will know, 

however, that people show reluctance to do so for a number of reasons, e.g. fear of raking up the 
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past, fear that the respondent will make life difficult for the children of their union and the new 

spouse, etc. 

Sometimes they feel that they will not be able to gather sufficient witnesses to back up their case. In 

these cases, pastors should do all they can to encourage the party concerned to approach the 

tribunal and follow the advice of its personnel. It is true that, sometimes, evidence can be scarce. 

But the Code and the instruction Dignitas Connubii provide the judges with sufficient means for 

evaluating the probative force of the parties’ depositions when full proofs from other sources are 

lacking. In this case the judges will, 

if possible, … use witnesses to the credibility of those parties in addition to other 

indications and supporting factors. (Can. 1679) 

A broad interpretation of this canon could allow the judges to arrive with moral certainty that a 

marriage is null on the basis of the testimony of the petitioner alone. In other words, the fact that 

the party concerned is unable to put forward witnesses to who could corroborate the facts he/she 

alleges is not of itself a reason for dismissing the possibility of having recourse to the Tribunal. It 

could still be possible to try the case if there are reliable witnesses who will testify to the credibility 

of the petitioner, even if they cannot corroborate the alleged facts. 

Where there is a fear of an unpleasant reaction from a former spouse who hears that his/her former 

partner is applying for a decree of nullity, it is always worth bearing in mind that the reaction would 

in all probability be even worse following a post factum discovery of a declaration of nullity without 

his/her involvement in the process. Even a hostile respondent can be of immense assistance to the 

judges. Abusive telephone calls to the Tribunal office could even back up the case of the petitioner! 

What are the chances of success? 
Below are the 2006 statistics for the Southwark Tribunal alongside those of all the Tribunals of 

England & Wales:29 

 Southwark England & Wales 

Cases pending 1st January 2006 114 985 

Cases introduced in 2006 76 610 

Declared null 68 495 

Declared not-null 4 57 

Peremption (i.e. case closed due to 
inactivity of the petitioner) 

4 34 

Renounced by the petitioner 2 129 

Total cases closed 78 715 

Cases pending 31st December 2006 112 863 

 

The above table shows that, once a case is accepted by the Tribunal, it has a good chance of 

resulting in a declaration of nullity. It is therefore vital that parish priests and others with duties of 

pastoral care of the faithful contact the offices of the Tribunal or a canonist directly involved in the 

work of the Tribunal to discuss individual cases with the relevant personnel. The Tribunal staff – 
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from secretaries to judges to the Judicial Vicar and the Associate Judicial Vicars – are immensely 

helpful and willing to offer all appropriate advice. 

After a case has been declared null at First Instance, it is automatically referred to the Tribunal of 

Second Instance for confirmation. A case can also be referred to the Tribunal of Second Instance by a 

petitioner who failed to get a decree of nullity at First Instance. 

The 2006 statistics for the Southwark Second Instance Tribunal and the Second Instance Tribunals of 

Great Britain as a whole are shown below:30 

 Southwark Great Britain 

Cases pending 1st January 2006 46 120 

Cases introduced in 2006 108 652 

Confirmation of nullity 100 587 

Sentence of nullity 1 11 

Declared not-null 7 24 

Peremption 3 3 

Renounced by the petitioner 1 7 

Total cases closed 112 632 

Cases pending 31st December 2006 42 140 

 

Once a decision in favour of nullity from the First Instance has been confirmed by the Second 

Instance, the party concerned is free to marry. 

Some cases can be dealt with very simply by documents only, e.g. where the previous marriage was 

celebrated without canonical form. When the invalidity of the marriage can be ascertained with 

certainty from documents, the process is simple and swift. 

Conclusion 
It is now not at all uncommon for pastors to have within their flocks Catholics 1) who are in irregular 

marital situations following the breakdown of a previous marriage, or 2) who have married outside 

the Church in ignorance of the Church’s law concerning Canonical Form, or 3) who are simply living 

together without getting married or who, for some reason, have married civilly but are not prepared 

to marry ecclesiastically. 

The situation of the second group above can be remedied with relative ease provided there is no 

impediment. They should be offered the possibility of convalidation or, where this would not be 

possible, sanation. They could then be re-admitted to the sacraments. 

People in the third group may not be admitted to Holy Communion until they marry according to the 

law of the Church. 

This paper has dwelt on the situation of those in the first group. Given the repeated and consistent 

teaching of the Church’s magisterium on this matter, it can only be a matter of great surprise, and 

even of grave concern, that there are still some clergy who consider the so-called ‘internal forum 

solution’ as an option. Those who are divorced and remarried, if they are unable to separate for a 
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just reason, must either agree to the ‘brother and sister’ solution and have recourse to the 

sacraments remoto scandalo (i.e. ensuring that all possibility of scandal has been removed e.g. by 

receiving Communion in a place where their condition as divorced and remarried is not known), or 

submit their previous union to the ecclesiastical tribunal for a judgement as to the nullity or 

otherwise of that union, before validation of their current union and eventual re-admittance to the 

sacraments. 

As a pastor, I can testify to the joy and satisfaction following the successful outcome of a plaint of 

nullity. Parishioners have been reassured by the thoroughness of the investigation and surprised by 

the sensitivity and humaneness of the all the personnel involved. Their reassurance would have 

been none the less had a negative sentence been delivered for they would have had confidence in 

the judges’ opinion concerning their status in the Church. The assertion of Pope Benedict that 

Precisely in its essential structure, the trial is instituted in the name of justice and 

peace31 

has been borne out by their personal experience. 

Pastors who adhere to this ecclesiastical legislation, derived as it is from divine law, will truly be 

observing canonical equity and keeping before their eyes the salus animarum which, in the Church, 

must always be the suprema lex. 

Rev. John Boyle 

1st January 2009 

Solemnity of Mary the Mother of God 

Octave Day of the Nativity of the Lord 

Feast of the Circumcision of the Lord 

Appendix 

Pontifical Council for Legislative Texts, Declaration Concerning the Admission to Holy Communion of 

Faithful who are Divorced and Remarried, 24th June 2000 (available at 

http://www.vatican.va/roman_curia/pontifical_councils/intrptxt/documents/rc_pc_intrptxt_doc_20

000706_declaration_en.html.) 
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